July 1, 2010

BY FACSIMILE:  609-631-2214

Mary E. Monteschio, Esq.

Chief, Legal and Administrative Practices

Division of Developmental Disabilities

P.O. Box 726

Trenton, New Jersey  08625-0726

Re:
Emergency Adopted and Concurrent Proposed New Rules:  NJAC 10:46B Placements

Dear Ms. Monteschio:

Disability Rights New Jersey appreciates the opportunity to comment on the emergency adopted and concurrent proposed new rules: NJAC 10:46B Placements.  DRNJ is the designated protection and advocacy system for individuals with disabilities in New Jersey pursuant to the Developmental Disabilities Assistance and Bill of Rights Act, 42 U.S.C. §§ 15041 to 15045.  

DRNJ is greatly concerned about the rapid renewal of the placement regulations without the opportunity for a through review and comment period by the community.  Numerous provisions are outdated and are no longer relevant to the placement process at the Division.  Following the emergency process runs the risk of the Division adopting provisions that are in dire need of updating.

NJAC 10:46B-1.3 Definitions

The emergency adoption and concurrent proposed new rules continue to refer to the Bureau of Guardianship Services (BGS) as a “unit with the Division of Developmental Disabilities.  However, several years ago the Bureau was removed from the Division of Developmental Disabilities and placed with the Office of the Assistant Commissioner for Legal, Regulatory and Guardianship Services.  In addition, “Director” is defined as the “Director of Developmental Disabilities.  However, more than three years ago, the position was changed from Director to Assistant Commissioner for Developmental Disabilities.  Moreover, the “Office of Education” is defined as “the component of the Department of Human Services...”.  However, when the Department of Children and Families was created in 2006, the Office of Education was removed from the Department of Human Services and placed there.  The Division must review and update all definitions within NJAC 10:46B prior to adopting the final rule.  In addition, all references to Director of Developmental Disabilities within NJAC 10:46B should now replaced with Assistant Commissioner.

NJAC 10:46B-3.1(f) Availability of Placements

The provision provides that all placements made to a developmental center must be made by the head of the Division except for a respite period of 30 days or less.  DRNJ believes that the Assistant Commissioner should have knowledge and be required to approve all placements to developmental centers regardless of the intended length of stay.  It is the experience of DRNJ staff, that many respite placements at the developmental centers turn into much lengthier stays.  It is essential that the Assistant Commissioner be aware of every individual entering a developmental center.  DRNJ requests this change be made prior to final adoption.

NJAC 10:46B-3.3(c)(4) Emergencies

The provision provides that if a family does not respond to an emergency placement offer within three business days, then the offer of placement is deemed rejected by the family.  DRNJ is concerned that no affirmative obligation is placed upon the Division to determine why a response to the offer was not received.  If a family is truly in crisis for any number of reasons, it may not be possible for the family to reply within the three-day period.  There may be no intention of the family to reject the emergency placement.  In addition, when a written determination is sent to the family, it should require the Division to provide families with information regarding the appeals process.

NJAC 10:46B-4.1(g) Placement Decisions

The provision provides for the Division to recognize a proposed guardian as a decision-maker when a guardianship proceeding is incomplete when the Division determines the individual is in the need of guardianship services.  The provision directly flies in the face of L.C. v. Olmstead.  If there is any dispute regarding the need for guardianship, there needs to be a dispute resolution process.  DRNJ recommends that a court process or an independent third party process be created to handle the dispute and this be incorporated into the regulations prior to the final adoption of the regulations.
In general

Finally, DRNJ is concerned that throughout the emergency adopted and concurrent proposed new rules reference is made to NJAC 10:46C, Waiting List Procedures.  NJAC 10:46C is woefully outdated and no longer reflects the process at the Division.  In fact, changes were made to the Waiting List Procedures without going through the formal rulemaking procedure.  DRNJ will comment specifically, on NJAC 10:46C readoption in a separate letter.  However, DRNJ requests that all references to NJAC 10:46C be removed from NJAC 10:46B until NJAC 10:46C is sufficiently updated.

DRNJ thanks you for the opportunity to comment on the emergency adopted and concurrent proposed new rules and looks forward to continuing to work with you on behalf of individuals with developmental disabilities.

Sincerely,

Joseph B. Young

Executive Director

