August 16, 2010

BY FACSIMILE:  609-631-2214

Mary E. Monteschio, Esquire

Chief, Legal and Administrative Practices

Division of Developmental Disabilities

P.O. Box 726

Trenton, New Jersey  08625-0726

Re:
N.J.A.C. 10:46C Waiting List

Dear Ms. Monteschio:

Disability Rights New Jersey appreciates the opportunity to comment on the proposed readoption without amendments for N.J.A.C. 10:46C Waiting List.  DRNJ is the designated protection and advocacy system for individuals with disabilities in New Jersey pursuant to the Developmental Disabilities Assistance and Bill of Rights Act, 42 U.S.C. §§ 15401 to 15045.

The Division has been aware for a considerable time that its Waiting List regulations, N.J.A.C. 10:46C, are no longer an accurate representation of the rules the Division actually follows or should be following in managing its waiting lists. The readoption of the existing outdated and misleading rules violates the basic expectations of New Jersey’s Administrative Procedures Act – to require agencies to keep the public informed of their procedures and rules.  

The Division has purportedly converted its “residential” waiting list to a “Medicaid waiver” waiting list; however, this conversion is not acknowledged anywhere in the Division’s regulations. Because the Division's waiver waiting list is the door to services, the Division should place the highest priority on redrafting and submitting for public review accurate, complete, and accessible waiting list regulations.

Because DRNJ believes these regulations deserve a comprehensive revision, the following are only examples of items that need to be addressed. 

NJAC 10:46C-1.1  Purpose

This section should be amended to reflect the current purpose of the waiting list, which is now a waiting list for a Medicaid Waiver services.

The final paragraph in this section misleads the public by stating that no specific numbered order exists in any category. To the contrary, the Division maintains, as it should, a numerically ordered waiting list. 

N.J.A.C. 10:46C-1.2 Scope

This section should be amended to reflect the revised scope of the waiting list.

N.J.A.C. 10:46C-1.3  Definitions

The Division should review all of the definitions to determine whether there are definitions that need to be updated, particularly “behavioral supports” and “emergency placements.”

DRNJ is concerned that the term “guardian” also includes proposed guardians where a guardianship action is pending.  To the extent that this definition allows a surrogate decision maker to contradict the express wishes of the individual receiving services, this definition needs to be revised.  If there is any dispute about an individual’s decision making capacity or who is the appropriate decision maker, the dispute should be resolved by an independent third party, preferably a court of competent jurisdiction.

The waiting list definition should be amended to indicate that it is a waiting list for a Community Care Medicaid Waiver services.

The following definitions are conspicuously absent and should be defined by the Division in these regulations: “Community Care Waiver,” “Plan of Care,” and “Significant Risk.”  As the Division undertakes a review the regulation, there may be additional definitions that need to be supplied.

N.J.A.C. 10:46C-1.4  Waiting List Assignment

This section requires thorough revision. Among other things, it is DRNJ's understanding that no one is being assigned to Priority Deferred category anymore.

DRNJ believes that the criteria for establishing priority on the waiting list should be reevaluated with input from the community. The current priorities, which emphasize the needs of the caregiver, were adopted primarily for the convenience of the Division's staff, who were reluctant to implement a needs-based priority system. This has made it more difficult to obtain services for younger individuals in need of more intensive services. 

N.J.A.C. 10:46C-1.5 Initial Notification for Residential Services

This section, along with most of the others, inappropriately conflates waiting list procedures with a request for residential services. 

N.J.A.C. 10:46C-1.6 Procedure for Adding to or Changing the Waiting List Category

The Division should review this section as it is unclear to advocates whether this process is still occurring.  

N.J.A.C. 10:46C-1.7 Offers of Services

DRNJ believes this section no longer reflects the current practices of the Division.

N.J.A.C. 10:46C-1.8 Parents Who Reach Age 55 and Request Residential Services

As indicated previously, all the waiting list priorities should be reevaluated with input from the community. If the age of a parent is still included as a factor, the operation of the Division's regulations should be clear. For example, 1.8(a) states that “the date the younger parent turns 55 shall be the date the individual is added to the Priority category.” While this provision appears to be clearly self-executing, Division staff have interpreted this provision to require the parent to also request placement on the priority waiting list with the date of the request, not the date of the caregiver's birthday, as the date the individual is added to the Priority category. Also, because most individuals on the general waiting list will not have a case manager, the promise of 1.8(b) that parents over age 55 will be given the opportunity of requesting assignment to the Priority category at least annually is illusory.

N.J.A.C. 10:46C-1.11 Psychiatric Admission

This section should be deleted. If an individual is on the waiting list for waiver services, his/her position on the list should not be affected by an admission to a psychiatric facility. The services the individual should receive upon discharge from a psychiatric facility is not an appropriate topic for these regulations. 

N.J.A.C. 10:46C-1.12 Movement Between Residential Placements

This section should be deleted. It is not appropriately placed in the waiting list regulations. 

N.J.A.C. 46C-1.14(c) and (d) Appeals

These sections should be deleted. They are not appropriately placed in the waiting list regulations. 

N.J.A.C. 10:46C-1.15 Waiting List for Day Program

This section should be deleted. If these regulations apply to all waiver-funded services, a separate section for day program services is unnecessary and confusing. If the Division intends to operate state-funded day program services, these should be the subject of separate regulations.

DRNJ thanks you for the opportunity to comment on the proposed readoption without amendments of the Waiting List regulations and urges the Division to make prompt amendments to these regulations with community input to reflect the actual practices of the Division.

Sincerely,

Jennifer M. Halper

Senior Staff Attorney/Legislative Coordinator

