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PETER C. HARVEY

ATTORNEY GENERAL OF NEW JERSEY

R J. Hughes Justice Conpl ex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625

Attorney for Defendant,
James Davy, Comm ssioner of the
New Jersey Departnent of Human
Services, in his Oficial Capacity

By: Beth Leigh Mtchell (BLM 0651)
Deputy Attorney Ceneral
(609) 633-8197

Gerard Hughes ((GH6680)
Deputy Attorney Ceneral
(609) 777- 4854

UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW JERSEY
VI CI NAGE OF TRENTON

NEWJERSEY PROTECTI ON AND - HON. STANLEY R CHESLER, U. S.D.J

ADVOCACY, A New Jersey Non- :

profit corporation Cvil Action No. 05-1784 (SRC)
Plaintiff, '

V.

JAMES DAVY, In his Oficial
Capacity as Conm ssi oner of
Human Services for the State

of New Jersey, X ANSVEER
Def endant .
Def endant, James Davy, in his Oficial Capacity as

Commi ssioner for the State of New Jersey, Departnent of Human
Services (hereinafter “Defendant”), by way of answer to the

conpl aint states as foll ows:
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PRELI M NARY STATEMENT

To the extent that the unnunbered paragraphs in Plaintiff’s
prelimnary statenent contain summari es of case | aw and New Jer sey
Court Rul es and concl usions of awto which no response is required
and are deenmed denied. To the extent that the unnunbered
paragraphs in Plaintiff’s prelimnary statenment contain factua
al l egations they are not sufficiently specific such that Defendant
is without know edge or information sufficient to forma belief as

to the truth of the allegations.

THE PARTI ES

1. Def endant admits that New Jersey Protection and Advocacy
Inc. (hereinafter “NJP&A’) is a non-profit corporation, designated
in 1994 to serve as New Jersey’'s and advocacy system for
indiviudals with nental illness pursuant to 42 U.S.C. 8§ 10801-
10807, which statutes speak for thenselves. The remaining
all egations in paragraph 1 of the conpl aint are deni ed.

2. Def endant i s without know edge or information sufficient
to form a belief as to the truth of the allegations in the
paragraph 2 of the conplaint.

3. The allegations in paragraph 3 of the conplaint
constitute conclusions of lawto which no response is required and

are deened deni ed.
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4. 42 U.S.C. 810802 speaks for itself and therefore no
response is required. The allegations in the first sentence of
paragraph 4 constitute |egal conclusions to which no response is
requi red and are deened deni ed. Defendant is w thout know edge or
information sufficient to form a belief as to the truth of the
all egations in the second sentence of paragraph 4.

5. Def endant i s wi thout know edge or information sufficient
to forma belief as to the truth of the allegations in paragraph 5
of the conpl aint.

6. Def endant admts that Janes Davy is the Comm ssioner of
the New Jersey, Department of Human Services (DHS). Title Il of
the Anericans with Disabilities Act (ADA) and specifically, 42
US C 8 12131(1), speak for thenselves and therefore no response
to the all egations concerning themin paragraph 6 is required. The
remai ni ng all egations in paragraph 6 of the conplaint are denied.

7. The Defendant admits that the Conm ssioner has those
powers given to himas set forth in Title 30 of the New Jersey
Statutes, which statutes speak for thensel ves and no response is
required. The ADA and Section 504 of the Rehabilitation Act speak
for thensel ves and no response is required. The allegations in
the first sentence of paragraph 7 also constitute conclusions of
law to which no response is required and are deened denied.

Def endant adm ts that he is being sued in his official capacity.
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8. Def endant admts that DHS operates state psychiatric
facilities as set forthin NJ.S. A 30:1-7 and has responsibilities
as set forthin Title 30 of the New Jersey Statutes. The renaining
al I egations contained in paragraph 8 are deni ed.

9. The Defendant admits that DHS is the recipient of certain
federal funds pursuant to N.J.S. A 30:1-19 and admits that it
adm ni sters state nental health prograns pursuant to Title 30 of
the New Jersey Statutes and N.J.A C 10:30-1.1 et. seq. Defendant

denies the remaining allegations in paragraph 9 of the conplaint.

JURI SDI CT1 ON

10. Defendant admts that generally a United States District
Court has jurisdiction over cases arising under 28 U S.C. 8§ 1331
and 28 U.S.C. § 1343(a)(3)&4).

11. Defendant adnmits that generally a United States District
Court may award declaratory and injunctive relief under 28 U.S. C_

§ 2201 et seq.

FACTS
12. The Suprene Court of New Jersey’'s decisioninlnre S. L.,
94 N.J. 128 (1983) speaks for itself and therefore no response to

paragraph 12 is required.
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13. The Suprene Court of New Jersey’'s decisioninlnre S L.
94 N.J. 128 (1983) speaks for itself and therefore no response to
paragraph 13 is required.

14. The Suprenme Court of New Jersey’'s decisioninlnre S. L.,
94 N.J. 128 (1983) speaks for itself and therefore no response to
paragraph 14 is required.

15. The Suprenme Court of New Jersey’'s decisioninlnre S L.,
94 N.J. 128 (1983) speaks for itself and therefore no response to
par agraph 15 is required.

16. The Suprenme Court of New Jersey’'s decisioninlnre S L.,
94 N.J. 128 (1983) speaks for itself and therefore no response to
paragraph 16 is required.

17. The Suprene Court of New Jersey’'s decisioninlnre S L.
94 N.J. 128 (1983) speaks for itself and therefore no response to
paragraph 17 is required.

18. The Suprenme Court of New Jersey’'s decisioninlnre S L.,
94 N.J. 128 (1983) speaks for itself and therefore no response to
par agraph 18 is required.

19. The Suprenme Court of New Jersey’'s decisioninlnre S. L.,
94 N.J. 128 (1983) speaks for itself and therefore no response to
paragraph 19 is required.

20. The allegations in paragraph 20 of the conplaint
constitute conclusions of lawto which no response is required and

are deened deni ed.
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21. Defendant denies the allegations in paragraph 21 of the
conpl ai nt.

22. Defendant denies the allegations in paragraph 22 of the
conpl ai nt.

23. To the extent that the allegations in paragraph 23 of the
conplaint constitute conclusions of law to which no response is
required they are deened denied. To the extent that the
al l egations in paragraph 23 constitute factual allegations they are
deni ed.

24. The allegations in paragraph 24 of the conplaint are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to forma belief as to the truth of the
al | egati ons. Def endant admts that on any given day a certain
nunber of patients in sone of the state psychiatric hospitals are
on CEPP status. Defendant admts that for an individual to be on
CEPP status a court must have found that the standard set forth in

NJ. &. R 4:74-7(h)(2) was net.

25. The allegations in paragraph 25 of the conplaint are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to form a belief as to the truth of the
al l egations. Defendant denies that all individuals on CEPP status
are “routinely housed in the nobst restrictive part of an

institution.”
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26. The allegations in paragraph 26 of the conplaint are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to form a belief as to the truth of the
al | egati ons. Def endant denies that all individuals on CEPP status
“remain on the nost restrictive wards of the hospitals.”

27. Defendant denies the allegations in paragraph 27 of the
conpl ai nt .

28. Defendant denies the allegations in paragraph 28 of the
conpl ai nt.

29. The allegations in paragraph 29 of the conplaint are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to forma belief as to the truth of the
al | egati ons. Def endant admts that each individual at a
psychiatric hospital has a |evel of supervision that has been
determ ned pursuant to NJ.A C 10:36-1.1 et seq.

30. Defendant denies the allegations in paragraph 30 of the
conpl ai nt.

31. The allegations in paragraph 31 of the conplaint are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to forma belief as to the truth of the
al | egations. Defendant denies that all “individuals on CEPP st at us
who are confined to institutions remain on | ocked wards.”

32. The allegations in the first sentence of paragraph 32 of

t he conpl ai nt constitute conclusions of |awto which no response is
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requi red and are deened denied. The allegations in the second and
third sentences of paragraph 32 of the conplaint are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to form a belief as to the truth of the
al | egati ons.

33. Defendant is w thout know edge or i nformation sufficient
toforma belief as tothe truth of the allegations in paragraph 33
of the conpl aint.

34. Defendant is wi thout know edge or information sufficient
toforma belief as to the truth of the allegations in paragraph 34
of the conplaint.

35. Defendant is without know edge or information sufficient
to form a belief as to the truth or the allegations in the
par agraph 35 of the conpl aint.

36. Defendant is w thout know edge or information sufficient
to form a belief as to the truth of the allegations in the
par agr aph 36 of the conplaint.

37. Def endant i s wit hout know edge or information sufficient
to form a belief as to the truth of the allegations in the
par agr aph 37 of the conpl aint.

38. Defendant is w thout know edge or information sufficient
to form a belief as to the truth of the allegations in the

par agr aph 38 of the conplaint.
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39. Defendant is wi thout know edge or information sufficient
to form a belief as to the truth of the allegations in the
par agraph 39 of the conplaint.

40. Defendant is without know edge or information sufficient
to form a belief as to the truth of the allegations in the
par agr aph 40 of the conplaint.

41. Defendant is w thout know edge or information sufficient
to form a belief as to the truth of the allegations in the
paragraph 41 of the conplaint.

42. The allegations in paragraph 41 of the conplaint are not
sufficiently specific such that a specific answer coul d be provided
and are therefore deni ed.

43. The United State Suprene Court’s decision in O nstead v.

L.C, 527 U.S. 581 (1999), speaks for itself, and therefore no
response to the first sentence in paragraph 43 is required. The
al l egations in the second sentence of paragraph 43 of the conpl ai nt
constitute conclusions of lawto which no response is required and
are deened deni ed.

44. The United State Court of Appeals for the Third Crcuit’s

decision in Frederick L. v. Dept. of Pub. Wlfare, 364 F.3d 487

(2004), speaks for itself and therefore no response to paragraph 44
IS required.
45. Def endant deni es the all egations i n paragraph 45 of the

conpl ai nt.
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46. The allegations in paragraph 46 of the conplaint are not
sufficiently specific such that a specific answer coul d be provi ded
and are therefore deni ed.

47. The United State Court of Appeals for the Third Circuit’s

decision in Frederick L. v. Dept. of Pub. Wlfare, 364 F.3d 487

(2004) speaks for itself and therefore no response to that cl ause
of the sentence that constitutes paragraph 47 is required. The
remai ni ng al l egations in paragraph 47 of the conplaint constitute
concl usions of Iawto which no response is required and are deened
deni ed.

48. N.J.S. A 30:4-24 speaks for itself and therefore no
response to paragraph 48 is required.

49. N.J.S.A 30:4-24.2 speaks for itself and therefore no
response to paragraph 49 required.

50. N.J.S.A  30:4-24.2 (d)(1), (d)(3), (d)(4), (e)(1),
(e)(2), and (h) speak for thenselves and therefore no response to
paragraph 50 is required.

51. The allegations in paragraph 51 of the conplaint
constitute conclusions of lawto which no response is required and
are deened deni ed.

52. The New Jersey Law Against Discrimnation, and
specifically NJ.S.A 10:5-3, and -4 speak for thenselves and

therefore no response to paragraph 52 is required.

-10-
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53. The New Jersey Law Against Discrimnation speaks for
itself and therefore no response to paragraph 53 is required.

54. The allegations in paragraph 54 of the conplaint
constitute conclusions of lawto which no response is required and
are deened deni ed.

55. N.J.S.A 30:4-24.1 and N.J. Const. art. I, T 1 speak for
t hensel ves and therefore no response to paragraph 55 is required.

56. The allegations in paragraph 56 of the conplaint
constitute conclusions of lawto which no response is required and
are deened deni ed.

COUNT |
DUE PROCESS

1. Defendant hereby repeats and real |l eges the answers to the
unnunber ed par agr aphs and par agraphs 1 through 56 of the conpl ai nt
as if set forth fully herein.

2. As to the first clause of the sentence constituting
paragraph 2 of Count | of the conplaint, Defendant hereby repeats
and realleges the answers to the unnunbered paragraphs and
paragraphs 1 through 56, and paragraph 1 of Count | of the
conplaint as if set forth fully herein. As to the second cl ause of
t he sentence constituting Paragraph 2 of Count | of the conplaint,
the allegations therein constitute a legal conclusion and are
deened deni ed.

3. Def endant denies that all of Plaintiff’s constituents are

i ndi vidual s on CEPP status. Further, the allegations in paragraph

-11-
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3 of Count | of the conplaint constitute conclusions of law to
which no response is required and are deened denied. Def endant
admts that for an individual to be on CEPP status a court nust

have found that the standard set forthin NJ. &. R 4:74-7(h)(2)

was net. Defendant denies the remaining allegations in paragraph
3 of Count | of the conplaint.

4. The allegations in paragraph 4 of Count | of the
conplaint constitute | egal conclusions and are deened deni ed.

5. Def endant deni es the all egations in paragraph 5 of Count
| of the conplaint.

6. To the extent that the allegations in paragraph 6 of
Count 1 of the conplaint constitute conclusions of |aw, they are
deened denied. The remaining allegations in paragraph 6 of Count
| of the conplaint are deni ed.

7. The allegations in paragraph 7 of Count | of the conplaint
constitute conclusions of |law to which no response is required and
are deened denied. 42 U.S.C. 8§ 1983 speaks for itself and
therefore no response is required. The renmaining allegations in

paragraph 7 of Count | of the conplaint are deni ed.

COUNT 11
VI OLATION OF THE AMERI CANS W TH DI SABI LI TY ACT

1. Defendant hereby repeats and real |l eges the answers to the

unnunber ed par agraphs and paragraphs 1 through 56, and paragraphs

-12-
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1 through 7 of Count | of the conplaint as if set forth fully
her ei n.

2. Def endant admits that pursuant to 42 U.S.C_ 8810801 to
10807, NIJP&A' s constituents are individuals that have a nenta
illness. The allegations in the second sentence of paragraph 2 of
Count Il of the conplaint constitute conclusions of awto which no
response is required and are deened deni ed.

3. The allegations in paragraph 3 of Count Il of the
conpl aint constitute conclusions of law to which no response is
required and are deened deni ed.

4. Def endant denies that all of Plaintiff’s constituents,
“reside in the State[ ] psychiatric hosptials” and that all of the
patients in the State psychiatric hospitals “have been adjudi cated
as being ready for discharge into the comunity through an Order of
Condi ti onal Extension Pending Placenent.” Defendant admts that
for an individual to be on CEPP status a court nust have found t hat

the standard set forth in NJ. &. R 4:74-7(h)(2) was net. The

all egations in the second sentence of paragraph 4 of Count |1 of
the conplaint are not sufficiently specific such that Defendant is
wi t hout knowl edge and information sufficient to forma belief as to
the truth of the allegations.

5. To the extent that the allegations in paragraph 5 of
Count Il of the conplaint constitute factual allegation, they are

not sufficiently specific such that Defendant is w t hout know edge

-13-
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or information sufficient to forma belief as to the truth of the
all egations in paragraph 5 of Count Il of the conplaint. To the
extent that allegations in paragraph 5 of Count Il of the conplaint
constitute |l egal conclusions to which no response is required they
are deened deni ed.

6. To the extent that the allegations in paragraph 6 of
Count Il of the conplaint constitute factual allegations they are
not sufficiently specific such that Defendant is w thout know edge
and information sufficient to forma belief as to the truth of the
al | egati ons. To the extent that the allegations in paragraph 6 of
Count Il of the conplaint constitute | egal conclusions to which no
response is required they are deened deni ed.

7. To the extent that the allegations in paragraph 7 of
Count 11 of the conplaint constitute factual allegations they are
not sufficiently specific such that Defendant is w thout know edge
and information sufficient to forma belief as to the truth of the
al | egati ons. To the extent that the all egations in paragraph 7 of
Count Il of the conplaint constitute | egal conclusions to which no
response is required they are deened deni ed.

8. o0 the extent that the allegations in paragraph 8 of Count
Il of the conplaint constitute factual allegations they are not
sufficiently specific such that Defendant is w thout know edge and
information sufficient to forma belief as to the truth of the

al | egati ons. To the extent that the allegations in paragraph 8 of

-14-
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Count Il of the conpl aint constitute conclusions of awto which no
response is required they are deenmed denied. T

9. The remai ni ng i n paragraph 9 of Count Il of the Conpl aint
constitute | egal conclusions to which no response is required and
are deened deni ed.

10. 42 U.S. C. 88 12131(A) and (B) speak for thensel ves and no
response is required. The allegations in the second sentence of
par agraph 10 of Count Il of the conplaint constitute conclusions of
| aw to which no response is required and are deened deni ed.

11. Title Il [of the ADA], Onstead v. L.C., 527 U.S. 581

(1999) and 28 C.F.R 8§ 35.130(d) speak for thenselves and no
response i s required.

12. The allegations in paragraph 12 of Count Il of the
conplaint constitute conclusions of law to which no response is
required and are deened deni ed.

13. The allegations in paragraph 13 of Count Il of the
conplaint constitute conclusions of law to which no response is

required and are deened deni ed.

14. Def endant denies the allegations in paragraph 14 of
Count Il of the conplaint.

15. To the extent that the allegations in paragraph 15 of
Count Il of the conplaint constitute conclusions of |awto which no

response is required they are deened deni ed. Defendant denies the

remai ning al |l egati ons i n paragraph 15 of Count Il of the conplaint.

-15-
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16. To the extent that the allegations in paragraph 16 of
Count Il of the conplaint constitute conclusions of |awto which no
response is required they are deened deni ed. Defendant denies the

remai ni ng al |l egati ons i n paragraph 16 of Count Il of the conplaint.

COUNT 111
VI OLATI ON OF THE REHABI LI TATI ON ACT

1. Defendant hereby repeats and real |l eges the answers to the
unnunber ed paragraphs and paragraphs 1 through 56, paragraphs 1
through 7 of Count |, and paragraphs 1 through 16 of Count |1 of
the conplaint as if set forth fully herein.

2. Section 504 of the Rehabilitation Act, and specifically
20 U.S.C. 8§ 794, speak for thensel ves and no response i s required.

3. 45 C.F. R 8§ 84.4b(4) speaks for itself and no response is
required.

4, The Defendant admts that DHS is the recipient of certain
federal funds pursuant to N.J.S. A 30:1-19.

5. The allegations in paragraph five of Count 111 of the
conplaint are not sufficiently specific such that Defendant is
wi t hout knowl edge and i nformation sufficient to forma belief as to
the truth of the allegations.

6. The allegations in paragraph six of Count 11l of the
conpl aint constitute conclusions of law to which no response is

requi red and are deened deni ed.

-16-
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7. The allegations in paragraph seven of Count IIl of the
conplaint constitute conclusions of law to which no response is
required and are deened deni ed.

8. The allegations in paragraph eight of Count I1Il of the
conpl aint constitute conclusions of law to which no response is
requi red and are deened deni ed.

9. To the extent that the allegations in paragraph nine of
Count 1l of the conplaint constitute factual allegations they are
not sufficiently specific such that Defendant is w thout know edge
and information sufficient to forma belief as to the truth of the
all egations. To the extent that the allegations in paragraph nine
of Count 11l of the conplaint are conclusions of |law to which no

response is required they are deened deni ed.

AFFI RVATI VE DEFENSES

FI RST AFFI RVATI VE DEFENSE

The conplaint fails to set forth a cause of action upon which

relief can be granted.

SECOND AFFI RVATI VE DEFENSE

The Court |acks jurisdiction over the subject matter.

TH RD AFFI RVATI VE DEFENSE

-17-
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Plaintiffs have not been deprived of any right, privilege or
immunity secured to themby the United States Constitution or any

Act of Congress.

FOURTH AFFI RVATI VE DEFENSE

The defendants are protected from suit by the doctrine of

qualified imunity.

FI FTH AFFI RVATI VE DEFENSE

The State defendants herein are a public officials of the
State of New Jersey and at all tines were acting pursuant to the
| awful authority invested in them by the State. Al acts so
performed were the result of the appropriate exercise of the State

def endant s' di screti on.

SI XTH AFFI RVATI VE DEFENSE

State defendants acted at all tinmes relevant hereto with good

faith and wi thout any fraud or nalice.

SEVENTH AFFI RVATI VE DEFENSE

The State defendants herein did not know, and were not
reasonably expected to know, that any actions taken by themwth

respect to these plaintiffs, at all tinmes relevant hereto, were in

-18-
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violation of plaintiff's' <constitutional, statutory, or other

rights.

El GATH AFFI RVATI VE DEFENSE

State defendants are i mune fromsuit.

N NTH AFFI RVATI VE DEFENSE

State defendants are not guilty of negligence and viol ated no

duty to plaintiffs.

TENTH AFFI RVATI VE DEFENSE

Damages, if any, were the result of the sole negligence or

ot her behavior of the plaintiffs.

ELEVENTH AFFI RVATI VE DEFENSE

Damages, if any, sustained by the plaintiffs were the result
of the actions of persons and/or entities over whom the State

def endants had no control.

TWELFTH AFFI RVATI VE DEFENSE

Recovery is barred in this action, in whole or in part, by the
contributory and/or conparative negligence, or other acts, of the

plaintiff.

-19-
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THI RTEENTH AFFI RVATI VE DEFENSE

The conpl aint and the proceedi ngs resulting therefromand any
recovery resulting therefromis barred, limted and/or controlled
by the provisions of the New Jersey Tort Clains Act, N.J.S. A 59:1-
1 et seq., and further is barred by the failure of the plaintiffs

to give tinely notice of aclaimor to present a clai mthereunder.

FOURTEENTH AFFI RVATI VE DEFENSE

The Court may not exercise jurisdiction over sone or all of
the clains of plaintiffs, because plaintiffs have failed to exhaust
adm ni strative renedi es.

FI FTEENTH AFFI RVATI VE DEFENSE

The State defendants are immune fromliability pursuant to,
but not limted to the provisions of NNJ.S. A 59:1-1 et seq., 59:2-
1l et seq., 59:3-1 et seq., 59:6-1 et seq., 59:8-1 et seqg. and 59: 9-

1 et seq.

SI XTEENTH AFFI RVATI VE DEFENSE

Any actions taken by the State defendants were in the nature
of discretionary activity within the neaning of N.J.S. A 59:3-2 and

accordingly no liability may be i nposed upon the State defendants.

SEVENTEENTH AFFI RVATI VE DEFENSE

-20-
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Any recovery to which plaintiffs may be entitled against the
State defendants is subject to the limtations and reductions on

damages set forth in N.J.S. A 59:9-2.

El GHTEENTH AFFI RVATI VE DEFENSE

Recovery is barred by the failure of the plaintiffs to give
tinmely notice of a contractual claimor to present a contractua

claimin accordance with N.J.S. A 59:13-5 et seq.

NI NETEENTH AFFI RVATI VE DEFENSE

Plaintiffs have suffered noinjury attributable to any conduct

of the State defendants.

TWENTI ETH AFFI RVATI VE DEFENSE

Plaintiffs' conplaint, and certain relief plaintiffs have
sought in this action, is barred by the El eventh Anendnent of the

United States Constitution.

TWENTY- FI RST AFFI RVATI VE DEFENSE

The chal |l enged conduct of the State defendants is and was a
reasonabl e exercise of State governnental power to achieve a

| egitimate public purpose.

TVENTY- SECOND AFFI RVATI VE DEFENSE

-21-
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The State defendants are entitled to all constitutional
def enses and i munities as contained in both the United States and

State of New Jersey Constitutions and cases deci ded t hereunder.

TVENTY- TH RD AFFI RVATI VE DEFENSE

Plaintiff has suffered no damages, and any clains of damages

by plaintiffs are specul ative.

TVENTY- FOURTH AFFI RVATI VE DEFENSE

The Defendants are State enployees acting in their official
capacities, and as such cannot be sued. under 42 U S.C. § 1983.

TWENTY- FI FTH AFFI RVATI VE DEFENSE

The conpl aint and the proceedings resulting therefromand any
recovery resulting therefromare barred or limted by the doctrine

of res judicata.

TWENTY- SI XTH AFFI RVATI VE DEFENSE

The conpl ai nt and the proceedings resulting therefromand any
recovery resulting therefromare barred or limted by the doctrine

of collateral estoppel.

-22.
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TWENTY- SEVENTH AFFI RVATI VE DEFENSE

This court should decline to exercise such jurisdiction as it
may have over sone or all of the clains of the plaintiffs upon the
ground that plaintiffs have failed to pursue State renedi es, both
adm nistrative and judicial, available to them and capable of

resolving any and all clains raised herein.

TWENTY- El GHTH AFFI RVATI VE DEFENSE

The court should decline to exercise such jurisdiction as it
may have over sonme or all of the clains of the plaintiffs upon the

ground of the doctrine of primary jurisdiction.

TWENTY- NI NTH AFFI RVATI VE DEFENSE

This action is barred by the applicable statute of

limtations.

TH RTI ETH AFFI RVATI VE DEFENSE

Def endants cannot be held |iable under the doctrine of

respondeat superior.

THI RTY- FI RST AFFI RVATI VE DEFENSE

Plaintiff's Conplaint is barred or limted by the doctrine of

i ssue and cl ai m precl usi on.

-23-
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THI RTY- SECOND AFFI RVATI VE DEFENSE

Al'l acts of the defendants were the result of the appropriate
exercise of the State defendants' accepted professional judgnent

fol |l owi ng accepted procedures.

TH RTY- TH RD AFFI RVATI VE DEFENSE

Def endant has a plan that provides justification as to why it
need not make a placenent of all persons on CEPP Status under the

ADA fundanental alterations provision.

TH RTY- FOURTH AFFI RVATI VE DEFENSE

Def endant has a conprehensive, effectively working plan for

pl acing qualified persons in less restrictive settings.

TH RTY- FI FTH AFFI RVATI VE DEFENSE

At Point 1V, Section B of its brief in opposition to
Def endant’s notion to dismss the conplaint, Plaintiff struck
Paragraph C of the relief requested wherein Plaintiff seeks an
order requiring Defendant to pay a per diem nonetary penalty for
each date beyond the sixtieth day that the State continues to
confine individuals deened by a court to be suitable for return to

the conmunity.
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RELI EF REQUESTED

VWHEREFORE, the Defendant demands judgnent against the
plaintiff:

Di smissing the Conplaint, together with attorney fees,
costs of suit, such other relief as the Court may deem just and
equi tabl e; and

Di smi ssing Paragraph A of the Relief Requested wherein
Plaintiff seeks declaratory and injunctive relief; and

Di sm ssing Paragraph B of the Relief Requested wherein
Plaintiff seeks an order requiring Defendants pronptly take such
steps as are necessary to enable Plaintiff’'s constituents to
recei ve services in the nost integrated setting; and

Di sm ssing Paragraph C of the Relief Requested wherein
Plaintiff seeks an order requiring the Defendant to pay a per diem
monetary penalty for each date beyond the sixtieth day that the
State continues to confine individuals deenmed by a court to be
suitable for return to the community; and

Di sm ssing Paragraph D of the Relief Requested wherein
Plaintiff seeks prevailing party costs, disbursenents and attorney

fees pursuant to, inter alia 42 U.S.C. 81988; and

Di sm ssing Paragraph E of the Relief Requested wherein
Plaintiff seeks an injunction ordering the Defendant to provide
nmonthly reports to the Plaintiff that include information such as

the nunber of individuals on CEPP status, their nanes, and other
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information the Plaintiff may required pursuant to its federal
mandat es; and
Di sm ssing Paragraph F of the Relief Requested wherein

Plaintiff seeks such other relief as the Court deens appropriate.

PETER C. HARVEY
ATTORNEY CENERAL OF NEW JERSEY

By: s/ Beth Leigh Mtchell
Beth Leigh Mtchell (BLM 0651)
Deputy Attorney Ceneral

Gerard Hughes (GH6680)
Deputy Attorney Ceneral

DATED: Cctober 13, 2005
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