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State of New Jersey

RicHarD J. CoDEY OFFiIce oF THE ATTORNEY GENERAL PeTer C. HARVEY
Acting Governor DEPARTMENT oF LAw AND PuBLIc SAFETY Attorney General
Division oF Law
25 MARKET STREET
PO Box 1121
Trenton, NJ 08625-0112

Sept enber 27, 2005

Honor abl e John J. Hughes, U S. MJ.

United States District Court

District of New Jersey

Cl arkson S. Fisher Fed. Bldg & U. S. Courthouse
402 E. State Street

Trenton, New Jersey 08608

Re: New Jersey Protection and Advocacy v. Davy
Civil Action No. 05-1784 (SRC)
Dear Judge Hughes:
Pl ease accept this letter brief in response to Plaintiff’'s
three notions to admt Jennifer Mathis, Alison Barkoff, and Ira A

Burnim esquires, pro hac vice, on behalf of the New Jersey

Comm ssi oner of Human Services Janmes Davy. For the follow ng
reasons Comm ssi oner Davy objects to the notions for adm ssion of

Ms. Mathis, Ms. Berkhoff and M. Burnim Esgs. pro hac vice.

Admi ssion to the Federal District Court pro hac viceis in the

sound discretion of the trial court. See Koch Mnaterials Co. .

Short Slurry Seal, Inc., 208 FE.R D. 109, 122 (D.N. J. 2002) (Rosen);

Thoma v. A.H. Robbins Co., 100 F.R D. 344, 348, 1983 U S. Dist.
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LEXI S 12065 (D.N.J. No. 2, 1983) (denying adm ssion pro hac viceto

out of state counsel), notion for reconsi deration denied 100 F. R D
344, 348, 1983 U.S. Dist. LEXI S 10667 (D.N.J. Dec. 19, 1983). As
sunmari zed in Thona:

[ T] he Suprene Court of New Jersey has held
that there is no constitutional right on the
part of a client to select an attorney who is
not a nenber of the Bar of New Jersey. State
v. Kavanaugh, 52 N.J. 7 (1968). Accordingly,
a New Jersey state court has rejected a
party's contention t hat "adm ssion IS
mandat ory, absent good cause for its denial."
Burlington County Internal Medical Associates
V. Anmerican Medicorp, Inc., 168 N.J. Super.
382, 384 (Ch. Div. 1979). [ 100 E. R D. 344,
348, 1983 U.S. Dist. LEXIS 10667 at *3]

In considering a notion for adm ssion pro hac vice, the court

nmust find certain requirenents of the court rules are net. See L.

R Cv. P. 101.1(c). More inportantly, the court nust determ ne

that all or nost of the factors in favor adm ssion of out-of-state

counsel are present. Thoma, supra, 1983 U S. Dist. LEXIS 10667 at

*4 (citing Burlington County Internal Medical Assoc., supra, 168

N.J. Super. at 384). Those factors are:

(1) conplexity of the issues in which out-of-
state counsel specialize, (2) a long held
attorney-client relationship, (3) lack of
| ocal counsel with the necessary expertise,
(4) existence of | egal questions involving the
|l aw of the foreign jurisdiction and (5) the
need for extensive discovery proceedings in
the foreign jurisdiction. [lbid.]

The participation of Ms. Mathis, Ms. Berkhoff and M. Burnim
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Esgs., in addition to the representation provided by the attorneys

al ready representing NJP&A' s interests i s not necessary and serves
none of the legitimte interests set forth in case | aw

New Jersey Protection and Advocacy, Inc. (“NJP&A’) is the
plaintiff in this mtter and has its owmn Director of Litigation,
WIlliam Emet Dwyer, Esqg., who signed the Conplaint, Anended
Conpl aint and brief in opposition to disnmss the conplaint inthis
matter (“Qpposition Brief”). NJP&A al so has staff attorneys,
i ncl udi ng Hel en Dodi ck, Esqg., who contributed to the Qpposition.
M. Dwer and Ms. Dodick are listed on the Opposition Brief as
“Attorneys for Plaintiff.” In addition to its own |egal staff,
NJP&A has retained a national law firm with New Jersey offices,
Pepper Ham lton LLC, to represent its interests in this matter.
Three attorneys from Pepper Hamilton, N cholas M Koul etsis,
Jeffrey AL Carr, and Jordan A. Stern, Esqgs., contributed to the
Opposition and filed it as “Attorneys for Plaintiff.”

Wth this notion, plaintiff seeks to adnmit three nore
attorneys enpl oyed by the sane nental heal th advocacy organi zati on,
the Judge David L. Bazelon Center for Mental Health, to represent
its interests. Nothing in the certifications presented to the
Court in support of the adm ssion of Ms. Mathis, M. Berkhoff and
M. Burnim Esqgs. indicates what expertise, if any, each brings to

this matter. In considering this issue, it is inportant to note
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that NJP&A is the New Jersey nmandated agency for protection and
advocacy in the State of New Jersey and part of a national network
of agencies for the protection and advocacy for persons with nental
illness. See Brief of Plaintiff in Opposition to Mtion to
Dismss, 11(B). Thus, NJP&A itself, brings the necessary |ega
subject matter expertise to represent its own interests in this
matter. It also seens fair to assume that NJP&A believes that its
expertise is further enhanced by the legal expertise of its
counsel, Pepper Ham Iton LLC. Thus the first and third factors to
be considered -- conplexity of |legal issues in which out-of state
counsel specialize and lack of Jlocal counsel wth necessary
expertise-- mlitate in favor of denial of NJIP&A s notion.

None of the other factors to be considered for pro hac vice

adm ssion are present either. NIP&A has provided no notice of a
| ong-stating attorney client relationship with the Bazel on Center
for Mental Health. The legal questions involved in the matter
arise under Title Il of the Arericans with Disabilities Act, 42,
U.S.C 88 12101 et seq. (“ADA’), New Jersey Suprene Court, United
States Suprenme Court and Third Circuit case |aw See Amended
Conpl aint 1Y 12-20, 43-44. The ADA and decisions of these courts
are al ways applicable to Conm ssioner Davy’'s actions and thus there
are no legal questions involving the law of the foreign

jurisdictions. Finally, because this case only involves
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“individuals wth nmental illness who are confined to state
psychiatric hospitals within NewJersey,” see Arended Conpl ai nt 14,
all discovery will take place in New Jersey. Thus there is no need
for any, let alone extensive, discovery proceedings in a foreign
jurisdiction. Based on NJP&A' s inability to establish any factors
in favor of its notion, the Court should exercise its discretionto

deny the notions for pro hac vice adm ssion.

Finally, it is worth noting that the anmended conpl ai nt seeks
prevailing party costs, pursuant to 42 U.S.C._ 81988. See Anended
Compl ai nt, Relief Requested D. Assum ng arguendo that NJP&A wi | |
prevail on this notion and ultimately in this matter, the hourly
fees for eight attorneys will nost certainly | ead to enornous and
unnecessary costs. For exanple, the anpunt tinme spent to keep
ei ght attorneys abreast of the developnents in this case will be
estensive.? \While not a specific factor to be taken into account
in this type of nmotion, it further indicates that the
representation by the three attorneys enployed by the Bazel on
Center for Mental Health is not necessary to allow adequate

representation of NJP&A' s interests in this natter.

! Whet her the three notions for adm ssion pro hac vice are
granted and assum ng arguendo that NJP&A prevails in this matter,
t he Defendant reserves the right to object specifically to costs
generated by the excessive nunber of attorneys on this nmatter at
the appropriate tinme or for any other reason.
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For all of these reasons the three nmotions to admt M.

Mat his, Ms. Berkhoff and M. Burnim Esgs., pro hac vice should be

deni ed.

Respectful ly subm tted,

PETER C. HARVEY
ATTORNEY CGENERAL OF NEW JERSEY

By: s/ Beth Leigh Mtchel
Beth Leigh Mtchell (BLM)651)
Deputy Attorney Ceneral

C. James Davy, Comm ssioner, DHS
James McGQuire, Esq., Special Deputy Comm ssioner, DHS
Kevin Martone, Assistant Comm ssioner, DHS

WIliam Emret Dwyer, Esq.
Hel en Dodi ck, Esq.

Ni cholas M Koul etsis, Esq.
Jeffrey A Carr, Esq.
Jordan A. Stern, Esq.



